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CRIMINAL LAW AMENDMENT (INTIMATE IMAGES) BILL 2018 
Second Reading 

Resumed from an earlier stage of the sitting. 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [5.09 pm]: Before 
the afternoon recess, I was commenting on the new offence proposed under the Criminal Law Amendment 
(Intimate Images) Bill 2018 and I made reference to a number of other offences that can deal with some of the 
mischief that this offence also addresses, but perhaps in an imperfect way. Those other offences, such as extortion or 
threats, can cover some of the activities that involve the use of intimate images—the non-consensual distribution or 
threat to distribute—however, they do not get to the substance of the mischief that this new offence is directed to, 
which is the invasion of privacy and the harm, humiliation and ridicule that those exposed to this offence may feel. 
Notably, the offence does not require an intent to achieve any particular result. Unlike offences of threats or 
extortion, there is no endgame to them and the prosecution does not have to prove any particular motive—motive 
is irrelevant to offences under the Criminal Code, anyway. But it is not a crime of specific intent in the sense that 
an outcome is sought by the alleged offender. That is a wise move inasmuch as the various intentions, as well as 
the motivations to commit those outcomes, can be varied. The sharing of intimate images in a non-consensual 
manner can arise for a variety of reasons. It can be an expression of the offender’s anger, it can be simply for 
vicious amusement and fun, it can be for the purposes of sexual titillation, it can be done out of boredom or an 
attempt to achieve notoriety and it can be done for revenge, which is imported in the concept of revenge 
pornography. But, notably, no specific intent to harm anyone or to cause them any disadvantage is required to 
found the offence. That is probably a wise decision, because it may be very difficult to prove specific intent on the 
evidence available in the circumstances of the cases. That is one of the areas on which I would like additional 
information from the minister; essentially, how is it intended we will prove this offence? 
I turn to the terms of the proposed offence, which is set out in proposed section 221BD(2). I will leave aside the 
definitions for the moment, but essentially a person commits a crime, an indictable offence, albeit in this particular 
case there is also an option to have it dealt with summarily, if — 

(a) the person distributes an intimate image of another person (the depicted person); and 
(b) the depicted person does not consent to the distribution. 

So far, so good. But it raises the question of whether any complainant is necessary in order to found that offence 
and what level of evidence may be necessary to establish it. Obviously, it would require proof beyond reasonable 
doubt of any of the elements of the offence, but what does it foresee will be the basis for a prosecution? For 
example, if one were to see an intimate image on someone’s phone, can one draw inferences from that that it is 
non-consensual? If one were to see an image posted on the internet, on a specific website that specialises in the 
portrayal of intimate images, whether it is strictly described as a pornography site or not, is one to infer from the 
fact that it is on there, that the person depicted has not consented to it, and would that be sufficient to found 
a prosecution, in the government’s view? 

This leads to a greater question of what the experience has been in other jurisdictions with equivalent legislation. 
In Victoria, that legislation has been around for a few years now. In New South Wales it is rather more recent. 
South Australia, notwithstanding the difficulties posed by the manner in which its offences and its act are framed, 
has had significantly more experience with this. I would be interested to know what the experience of those 
jurisdictions has been, whether any prosecutions have been mounted, and the circumstances of those prosecutions 
and their outcomes—whether they have resulted in convictions; and, if not, the reasons why. We can learn a lot 
from the experience of other jurisdictions. As I have mentioned, there had been some discussion at ministerial 
level for several years about this, which has culminated more recently, after we lost government at the last election, 
in a set of guidelines, and a best case set of criteria for this sort of legislation. I can discern from that that some 
lessons have been learnt from the experience in other places, and those have been incorporated in our bill. 

I mention in particular the “National Statement of Principles Relating to the Criminalisation of Non-Consensual 
Sharing of Intimate Images” agreed by what was then the Law, Crime and Community Safety Council, the 
equivalent of the Standing Committee of Attorneys-General, which included ministers for police and the like. That 
set of guidelines, or principles, seems to have been resolved on 19 May last year. I can only assume that those 
principles have informed the drafting of this legislation, but I would be interested to know about the experience in 
those other jurisdictions, and how we have avoided any of the pitfalls that they have encountered, or have improved 
upon the legislation in those other places. As I said, this legislation appears to be largely modelled on the 
New South Wales experience, without some of the difficulties that New South Wales will face. It is still a common 
law jurisdiction, when it comes to questions of criminal responsibility and the like, so ours would necessarily have 
been adapted for the principles that underlie our criminal law and the Criminal Code, and I suspect it has simplified 
the exercise. Having said that, I know that we can learn a considerable amount about the difficulties that others 



Extract from Hansard 
[COUNCIL — Thursday, 11 October 2018] 

 p6893c-6894a 
Hon Michael Mischin 

 [2] 

have faced, not simply in the framing of the offences, but in terms of the evidence that is considered necessary to 
mount a successful prosecution. 

I seek leave to continue my remarks at the next sitting of the house. 

[Leave granted for the member’s speech to be continued at a later sitting.] 

Debate adjourned, on motion by Hon Pierre Yang. 
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